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COLUMBIA 

LAW REVIEW. 

Vol. VII. NOVEMBER, 1907. No. 7 

A CENTURY OF "JUDGE-MADE" LAW. 1 

It is hard for us, of this bustling, hustling twentieth century, 
to realize the state of society at the beginning of the last century 
when there were no such things known as railroads, telegraphs or 
steamboats, not to speak of telephones, sewing machines, type- 
writers, phonographs, bicycles, automobiles and trolley cars. In- 
numerable questions have arisen for adjudication by the Courts 
during the past century, which, to the lawyers and judges of the 
previous century, would have been absolutely unintelligible for the 
reason that the phrases used by witnesses and counsel would have 
represented to their minds no existing state of facts, or no possible 
or conceivable state of facts. 

A vast body of jurisprudence has been built up to meet these 
new and unexpected conditions of society. This body of jurispru- 
dence has been built upon the foundations laid by our ancestors, 
and has been the work of the judges and the lawyers, aided or in- 
terfered with only occasionally by statutory provisions. There has 
thus been furnished an opportunity for a practical test of the work- 
ing of judge-made law, as distinguished from Statutory law, and 
now, at the beginning of the twentieth century it is proper that we 
should pause and carefully re-examine the advantages and disad- 
vantages of our method of declaring law by judicial decisions rather 
than by legislative mandates. 

Singularly enough, it was at the very beginning of the nine- 
teenth century that the most savage assaults were made upon the 
common law system of jurisprudence. The forcible and vitriolic 
pen of Jeremy Bentham was inditing venomous, and at the same 
time plausible and on their face logical, criticisms upon "judge- 
made" law. 

At the same time the great Napoleon, resting temporarily from 

1 Address before the School of Law of Columbia University, June 
16, 1907. 
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his career of slaughter and conquest, of "battle, murder and sud- 
den death," had turned his attention as First Consul to the framing 
of a code of laws, which, Minerva-like seemed to spring full 
fledged from the brain of Jove, and which substantially alone of 
all the feats accomplished by the wonderful genius of this bril- 
liant mind, or under his direction, has survived the wreck and ruin 
of his fortunes. It is still known as the Code Napoleon and is in 
force in France to-day, and is the basis of the law of many of the 
continental Nations and of the Province of Quebec and of our own 
State of Louisiana. It is, indeed, pathetic to think of the man 
who shook the foundations of the world for the brief period of 
twenty years, whose armies spread terror throughout Europe, at 
whose nod kings abdicated and new dynasties arose, living to pass 
the wretched remainder of his career upon the Island of St. Helena, 
while scarcely a vestige remained of all that he had effected in the 
way of change in the map of Europe. The Treaty of Vienna 
practically undid everything that he had accomplished, and restored 
everything that he had overturned. Substantially alone, I say, of 
all his feats, the Code Napoleon remains, bearing his name, but 
really the work of his able subordinates, Tronchet and his 
associates. 

Thus the beginning of the last century raised squarely the ques- 
tion of whether the common law system of jurisprudence was to 
continue or whether it was to be supplanted by a system of Legisla- 
tive-made law, or rather Commission-made Law, to be adopted 
and ratified by the Legislature. Despite, however, the arguments, 
the sneers and the ridicule of Bentham and his many followers — 
some of them learned, able and sincere, like the thoughtful Austin, 
others superficial, shallow and insincere — our common-law system 
of judge-made law or case-made law has, in the main, persisted. 
Certain branches of the law have been formulated into statutory or 
codified form such as the law of crimes, which is most susceptible 
of being reduced to codified form for the reason that it deals in 
the main with easily defined acts of wrong or violence, and particu- 
larly because it is a branch of the law where the discretion of the 
trial judge needs to be most carefully restricted in the interests of 
individual liberty. Other branches of the law have been reduced 
to statutory form from time to time in England and in this State 
and in other States of the Union, but the great bulk of our juris- 
prudence in this country and in England still remains in the shape 
of case-made law, as distinguished from statutory or codified law. 
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During the greater part of the century, Louisiana stood alone 
among the States of the Union in having its general jurisprudence 
in statutory form. 

In 1846, when a new Constitution was adopted for this State 
a wave of ultra democracy and ultra reform was sweeping over the 
whole world. In England it found vent in the Chartist agitation, 
culminating in 1848. On the Continent of Europe it found vent in 
various revolutions or attempted revolutions in almost every nation. 
In our own country it found vent in attacks on existing institutions. 
In the absence of any other privileged classes to attack, it attacked 
the lawyers and the judges on the theory that they were enabled 
to take an unfair advantage of the rest of the community by their 
professional and judicial rights and powers. The appointment of 
judges by the Executive or the Legislature was particularly offens- 
ive to this ultra democratic spirit of the times, and our New York 
Constitution of 1846 swept aside the system of an appointive judici- 
ary, and required all the judges to be elected by the people. The 
Constitution of Indiana at the time of its admission into the Union 
in 1851, carried the spirit of animosity to the legal profession as a 
privileged class to the extent of providing in express terms that 
"every person of good moral character, being a voter, shall be en- 
titled to admission to practice law in all Courts of Justice." 2 The 
same spirit found vent in our Constitution of 1846 of this State in 
a provision requiring the Legislature to appoint a commission to 
"reduce into a written and systematic code the whole body of the 
law of the State or so much and such parts thereof as to the said 
commissioners shall seem practicable and expedient." 3 Such a 
commission was thereafter established, with Mr. David Dudley 
Field as its leading member, his associates being Wm. Curtis 
Noyes and Alexander Bradford, and that commission prepared a 
proposed Civil Code. It was further provided by Section 24 of 
Article VI, that a commission should be appointed "to revise, re- 
form, simplify and abridge the rules of practice, pleadings, forms 
and proceedings of this State." The Code of Procedure framed 
by the Commission appointed under this section was shortly there- 
after adopted and has, with many changes and subsequent revi- 
sions remained the law of the State to the present time, now known 
as the Code of Civil Procedure. The present Penal Code and Code 
of Criminal Procedure are also based upon the work of the Com- 

' Const, of Indiana, Art. VII, § 21. 
3 Const, of New York, Art. I, § 17. 
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mission. The Civil Code proposed by the commission has, how- 
ever, never been adopted as the law of the State. The great learn- 
ing and ability of David Dudley Field seemed to especially qualify 
him for the work of codifying the general body of jurisprudence, 
and it was the ambition of his life to hand his name down to 
posterity as the Tribonian of our jurisprudence. If any one could 
have succeeded in preparing a satisfactory and workable code of 
laws to supplant our common-law decisions, he seemed to be the 
man. His work, however, was never enacted by the Legislature. 
After sleeping for some thirty years it was revived by Mr. Field 
himself in the early eighties and for several years with all his 
ability and earnestness he endeavored to impress its merits on the 
Legislature and to procure its adoption in statutory form. The Bar 
Association of the City of New York appointed a committee to 
examine into the merits of the Code, and that committee made an 
adverse report and vigorously contested the adoption of the Code 
by the Legislature at various hearings in Albany. The leading 
opponent of the measure was the late James C. Carter, who was 
a warm champion of the common-law system of jurisprudence. 
Another opponent of the measure was the late Frederic R. Cou- 
dert, whose French lineage and traditions made him not unfriendly 
to codification in general, but who found the proposed code utterly 
inadequate and extremely dangerous in the existing condition of 
our law. 

In the meantime, the Legislature of Georgia had passed an 
Act in 1858 providing for a Commission to prepare a Code to 
embrace the common as well as the Statute law of the State. This 
Commission prepared a Code, Part II of which was entitled 
"The Civil Code — which treats of rights, wrongs and remedies," 
which was adopted by the Legislature in December, i860, to 
take effect January 1st, 1862. 

In 1865, the legislative Assembly of the Territory of Dakota 
adopted the Civil Code which had been prepared by the New York 
Commission, but which was never adopted by the New York 
Legislature. The preface to the Revised Code of North Dakota, 
x 9°5> by E. F. Porter, Secretary of State, claims that "the Terri- 
tory of Dakota was the first English speaking community to adopt 
a codification of its substantive law." This, however, is a mis- 
taken claim, as Louisiana and Georgia had both preceded Dakota 
in codification of substantive law. 

The Dakota Civil Code in modified form is at present in force 
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in the States of North Dakota, South Dakota, Montana and Idaho. 

In 1873 the New York proposed Civil Code was revised, 
amended and enacted as a law in the State of California. 

We find ourselves, however, in this State, at the beginning of 
the twentieth century, substantially where we were at the begin- 
ning of the nineteenth century, so far as the great body of our 
legal principles are concerned. The same situation exists in the 
great majority of the other States of the Union. 

In addition, however, to the a priori objections which were 
urged a century ago to "judge-made" law, we are now confronted 
with an a posteriori objection based upon the overwhelming and 
constantly increasing mass of decisions contained in the thousands 
of volumes of reported cases in the Courts of England and in 
the Federal and State Courts of this country. This vast mass of 
decisions is appalling and one is inclined to welcome any scheme 
which promises relief to the bewildered practitioner. A century 
ago, it was possible for a lawyer to know all of the decisions in 
his own State and in the Federal Courts and all of the most 
important or so-called "leading" cases in the other sixteen States 
of the Union, and in England. To-day it is absolutely impos- 
sible for the New York lawyer to know more than a small fraction 
of the reported decisions in his own State, not to speak of the 
decisions of the English Courts or of the Federal Courts, or of the 
forty-four sister States of the Union. 

Let us then briefly and candidly review the a priori objections 
in the light of this a posteriori objection and inquire whether the 
objections are well taken and if so whether there can be an effect- 
ive remedy by a resort to codification. 

It is objected that the principles of law are difficult of ascer- 
tainment, imbedded as they are in numerous and often incon- 
sistent decisions, and that great research and keen acumen are 
often requisite to extract the rule of law governing a particular 
question from the mass of authorities bearing directly or indirectly 
upon it. It is urged that the law should be made accessible to 
the common man and not be the exclusive property of the learned 
lawyer, to be extracted by him from the wilderness of text-books 
and reports. There is much force in this view. It is, unfortu- 
nately, true that the law is to a large extent unknown and even 
unknowable to the layman who lacks the trained skill necessary 
to enable him to collate, compare and distinguish cases in the 
reports or to utilize the digests, while, nevertheless, he is bound 
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at his peril to know the law and to act accordingly, since "every 
man is conclusively presumed to know the law," on every subject. 
The unfortunate layman may well be compared to a traveler 
wandering through an unknown wilderness, full of pitfalls on 
every hand. These he must at his peril avoid. Yet his only 
guides are a series of signs posted upon the trees, each referring 
back to the other and directing him by references to landmarks 
utterly unknown to him or by courses and distances which he 
has no compass or instrument wherewith to measure or compute. 
Surely, says the codifier, there can be no harm in giving the 
traveler a chart by which he can journey without the necessity 
of a trained guide to interpret the signposts. 

Again, it is urged that "judge-made law," even when ascer- 
tained, is not definite and certain, but is subject to change from 
time to time, according to the varying views of the judges 
sitting from time to time upon the bench. This very element 
of uncertainty is commended by the extreme opponents of codifi- 
cation in any form as in itself a merit, and it is urged by them 
that it would be an unmixed evil to embody the rules and prin- 
ciples of law into the rigid and inelastic form of a statute. Rules 
or principles of law embodied in statutory form may be clear 
and sharply cut like the crystals of a rock, but they lack the 
element of vitality of the growing organisms. The common law 
system of jurisprudence with its roots buried in the ground in the 
precedents of the past, and with its trunk and branches living 
and growing in the atmosphere of the present is able to develop 
as the necessities of the time may require, and as the dictates of 
justice may demand. Thus has grown up the great body of rail- 
road, corporation and commercial law, during the past century. 
On the other hand, while elasticity in the law undoubtedly has 
its advantages and may, and undoubtedly does, in the long run 
work well for the community as a whole, and while it enables 
courts of justice by a long course of decisions, now tending in 
one direction, and now in the other, to work out a systematic and 
harmonious and just scheme of law, it has also its disadvantages. 
For the individual suitor, whose rights are sub judice and who 
must pay the expenses of a particular step in the path of advancing 
jurisprudence, elasticity is anything but a reassuring word. The 
right of a Court to vary from previously declared rules of law, 
to modify, to distinguish, even to overrule earlier decisions, may 
be a good thing for mankind, but it is a manifest hardship to the 
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individual man, who is mulcted in costs and lawyers fees for 
relying on the earlier decisions, under the advice of counsel 
"learned in the law." It sometimes seems, indeed, as if the 
science of the law consisted only ir the art of guessing what 
the highest court of the State will decide on a given condition of 
facts if established by evidence, and how far it will follow, and 
how far distinguish or overrule previous adjudications. I, for 
one, must own up to the heresy of a disbelief in the merits of 
elasticity in the law. I regard certainty as one of the greatest 
desiderata in jurisprudence. Law that is certain can at least 
be known and obeyed ; law that is uncertain can neither be known 
nor obeyed. Law that is uncertain is not law at all. It is only 
when law defines itself, and declares itself in precise and accu- 
rate and definite language, that it becomes a rule of conduct 
demanding and enforcing obedience. 

The patriarchal system of dispensing justice, like the Oriental 
Cadi sitting in the gate, by hearing both sides and then deciding 
as seems right and fair in the particular case may approximate 
more nearly to the ideal of divine justice, but it leaves too much 
to depend on the ability and conscience and sense of equity of 
the patriarch. The more nearly we are able to predict what 
decision will be made by the Courts on a given state of facts, 
the more nearly do we approach to a scientific and civilized juris- 
prudence. This is the reason for the principle of stare decisis, 
under which the judges are in duty bound to follow previous 
adjudications. Even the best of judges is liable to errors of 
judgment. Hence, our elaborate system of appellate tribunals. 
What a deplorable condition we should be in when before some 
judge, who, to use a phrase of Browning, is 

"Steeped in conceit; sublimed in ignorance," 
were it not for the right of appeal and the rule of stare decisis 
which are checks upon his otherwise unbridled license to admin- 
ister arbitrary, and uncertain, and elastic justice according to his 
own good pleasure! 

If, by codifying the law we could make the law definite and 
certain, I, for one, should regard codification as eminently de- 
sirable. Unfortunately, however, statutory law is quite as uncer- 
tain as "judge-made law"; nay, even more so. Experience shows 
that when rules of law are reduced to statutory form the work 
of interpretation and construction commences. Each word in the 
statute assumes importance and calls for enforcement. A "but" 
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or an "and" becomes as important as the subject or the predicate 
of the sentence, and sometimes even more important. In judge- 
made law this element of uncertainty is largely eliminated, since 
the opinion amplifies, reiterates in different form, illustrates and 
applies the principles enunciated. In a statute conciseness, exact- 
ness, and precision are sought after, and each article or prepo- 
sition is as much the will of the Legislature and as binding upon 
the courts as are the nouns and verbs. 

Human language is at best defective and ambiguous. Theo- 
logians dispute over the meaning of texts of Scripture, and when 
they have formulated creeds and confessions as setting forth the 
doctrines of the Scriptures, the dispute begins again over the 
meaning of the creeds and the confessions. So with statutory 
law. No matter how clear and simple the language may appear 
at first sight, doubts will arise, ambiguities will be disclosed, 
inconsistencies between different sections will present themselves, 
and a series of never-ending decisions will be inaugurated, con- 
struing and interpreting the statute, till each section becomes 
overlaid with a body of judge-made commentaries forming a 
new set of precedents and a new jurisprudence. No greater 
fallacy is indulged in by the advocates of codification than that it 
will diminish litigation. Statutes breed litigation. Experience 
demonstrates this. Whatever other merits codification may have, 
the diminution of litigation is certainly not one of them. Look 
at our New York Code of Civil Procedure (our Code of practice) 
with the three bulky volumes of Bliss' Annotations of Decisions 
construing it, each volume nearly as large as a Webster's Dic- 
tionary. Look at the little Statute of Frauds, composed of a few 
sections, with its wilderness of authorities interpreting it. Look 
at the portion of our New York Revised Statutes on Trusts and 
Powers, and count the cases in each volume of our Court of 
Appeals Reports construing these few sections. The idea that 
codification is a remedy for uncertainty in the law and that when 
the law has been written in statutory form, the layman will be 
able to read and understand it, is a delusion and a snare. 

Another serious objection is urged against "judge-made law," 
namely, that it is ex post facto, the Courts declaring the law upon 
a given state of facts in an actual controversy after the parties 
have acted, instead of the law being declared in advance by the 
Legislature to meet future cases. The law-breaker becomes the 
law-maker. In other words, rules of law are worked out at the 
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expense of individual litigants, and in the heat of forensic con- 
troversy, with all the adventitious advantages or disadvantages 
of one side as compared with the other, in the eloquence or 
ingenuity or learning of counsel upon one side, and the stupidity 
or ignorance or inaptness of counsel on the other side. When, 
as the result of months, and perhaps years of litigation, the rules 
of law applicable to the case are declared by the Court of last 
resort, perhaps by a bare majority of one, the defeated party is 
obliged to foot the bill of an expensive litigation, and abide by 
all the consequences of the rules of law thus declared, although 
he could not possibly have governed his conduct by rules of 
law not yet formulated or announced. The comfortable fiction 
that the rules of law thus declared have always been the law is 
but sorry comfort to the individual litigant. There is great force 
in the argument that the Legislature should prescribe rules of 
law in advance of litigation by which men's conduct could be 
governed and their controversies decided rather than leave the 
rules of law to be wrought out by the hammering of the red-hot 
iron of a fierce lawsuit upon the judicial anvil. The anvil pro- 
cess may produce a good piece of workmanship, but it is ter- 
rible to the unfortunate litigant whose case is being hammered for 
the benefit of jurisprudence and posterity. Well may he exclaim 
with the humorist, "What has posterity done for me, that I 
should suffer for posterity?" The argument is a specious one 
that the State should bear the expense of making law in advance 
rather than the individual bear the expense of having law made 
ex post facto. 

This objection to judge-made law, is, however, more specious 
than real. A great majority of the cases that come before the 
Courts for decision do not call for the assertion or adoption of 
any new principle of law, but call for the application of well- 
settled principles to the facts of the case. In most cases involving 
questions of the conduct of the parties before the Court, in mat- 
ters of contract rights or liabilities, or in cases involving the law 
of torts, out of which arise the great majority of lawsuits, the 
principles of law are based upon certain ideas of right and wrong 
and certain notions of good sense, which, when declared by the 
Judge, appeal to the conscience and the sense of justice of the 
individual, and to which the individual, if he had applied his con- 
science and his good sense to the questions involved, would have 
conformed his conduct. In the vast majority of transactions and 
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in almost the entire field of human conduct, the rule of law, as 
announced by the Courts ex post facto, in actual litigation, is but 
the declaration of the dictates of good sense and conscience. 

It is to be noted that the point where the layman now goes 
astray as to the law is not usually as to the so-called unwritten 
or judge-made law, but as to the statutory law, which is vaunted 
as making the law accessible and plain to the layman. How many 
merchants know the provisions of the Statute of Frauds? How 
many laymen in the State of New York who draw their own 
wills, know the provisions of the New York Statute against 
perpetuities, measuring the right to suspend alienation of prop- 
erty by two lives in being, with a certain exception, instead of 
by any number of lives in being, as was the common-law rule? 
He might guess or suspect the existence of the common-law rule 
limiting the right to suspend the power of alienation to any num- 
ber of lives in being, twenty-one years and a fraction — that is, 
he might guess or suspect that public policy would prohibit a 
testator from tying up his property indefinitely for the benefit 
of unborn individuals — but he would never guess or suspect the 
arbitrary limit placed by our statute as to two lives in being. 
Why two lives rather than one or rather than three? The limi- 
tation is not based upon any principle of justice or good sense, 
but merely upon convenience. The provisions of these statutes 
cannot be reasoned out in advance by any one, yet these statutes 
are of vital importance to every merchant and to every would-be 
testator. A large proportion of the contracts made by merchants 
are void under the Statute of Frauds, and a large proportion of 
the wills drawn by laymen in the State of New York are void 
under the statute against perpetuities. Statutory law tends to 
become technical and arbitrary. "Judge-made law," on the other 
hand, tends to conform itself to the principles of common sense, 
right reason and justice. 

A most serious objection to putting our substantive law into 
statutory form is the facility afforded for amendments by the 
Legislature from time to time. A rule of substantive law, settled 
by judicial decisions, cannot now be altered by the Legislature 
without a bill clearly setting forth the proposed change, so that 
every legislator and the community at large are apprised of its 
exact purport, and public opinion can readily be brought to bear 
upon it. Let any one now undertake to change the law of hus- 
band and wife, parent and child, or the law of partnership, and 
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even if the measure should escape public notice, or should escape 
the attention of the Bar and the press, yet it could hardly pass 
through the routine stages of consideration in committees of both 
Houses, without becoming known in its scope and object to the 
more active and intelligent members of the Legislature and par- 
ticularly to the lawyers in that body. Criticism would be aroused, 
favorable or unfavorable, nor could it well come to a vote without 
an opportunity at least for examination and consideration on its 
merits by each member. The language of the bill itself would 
disclose its purport. Suppose, however, that the law is codified, 
and then suppose that some member introduces a bill to amend 
Section 3510 of the Code, or a bill to repeal Section 5001 of the 
Code. The bill is read twice, referred to a committee, perfunc- 
torily examined, reported back and passed, not one member in 
twenty knowing what Section 3510 is or what Section 5001 is, 
and not one member in twenty taking the trouble to examine 
the scope and effect of the amendment or the nature of the sec- 
tion repealed. The habit of amending grows from year to year. 
Examination of, and opposition to particular amendments by indi- 
vidual members constitute a laborious and thankless task and so 
the botch-work goes on year after year. Lawyers and litigants 
procure amendments to suit their own real or supposed interests. 
Men with cranks and crotchets take their turn at amending the 
law, and instead of the "elasticity" of judge-made law, which is 
at least the result in the main of honest and intelligent efforts to 
reach substantial justice, we have the "elasticity" of statutory 
law, which is, at the very best, the result of chance or haphazard 
blundering even if not the result of lobbying, influence or politics. 
A few years ago a bill was passed by the Legislature of New 
York, repealing a certain section of the Revised Statutes referring 
to it simply by its number. It attracted no particular attention 
until one day it was discovered that the law prohibiting prefer- 
ences by insolvent corporations had been repealed, and that a cer- 
tain individual had received a large sum of money by way of 
preference from such a corporation shortly afterwards. There- 
upon the section in question was re-enacted. What a magnificent 
field for unscrupulous lobbyists would be opened if the whole 
body of the law were in such shape that it could be thus altered 
or repealed by reference to sections and numbers, without a word 
in the amendatory or repealing bill to disclose the subject matter 
of the section repealed, or the scope of the amendment ! 
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Even if, by reason of constitutional requirements, or by rules 
adopted for the purpose, the old law should be printed with the 
amendments indicated, as is the case in this State by bracketing 
the parts of the old law omitted and italicising the new matter 
added to the old law, still it requires some acumen in many cases 
to see the precise change effected by the proposed amendment. 
Even if the members of the Legislature understand clearly the 
nature and purpose of the amendment, it is much easier to vote 
"yes" than "no." Good nature, indifference, desire to please one's 
fellow members, fear of retaliation by defeat of one's own meas- 
ures, all these are inducements for an affirmative vote, even if 
there be no worse motive, while there is no inducement to per- 
sistently give a negative vote, except a stern sense of duty which 
requires moral courage, and often results in making the dissenting 
member an object of dislike and abuse by his fellow members; 
and if it be so hard to get a single negative vote, how almost 
impossible it would be to get enough votes to defeat any amend- 
ment reported by the overworked, and perhaps not over-careful 
committee to whom it had been referred. The result of a few 
years' code tinkering by legislative gmendments would be deplor- 
able in the extreme. The evils of "elasticity or uncertainty" in 
"judge-made law" dwindle into insignificance compared with the 
evils of "elasticity" and "uncertainty" in legislative-made law. 
When a rule of law is promulgated by the Courts to meet a new 
state of facts, or when a rule of law theretofore declared by the 
Courts is modified by judicial decision, such promulgation of the 
new rule or such modification of the old rule is at least made 
deliberately, after full argument by counsel and careful considera- 
tion by the Court and in spite of the settled disposition of the 
Court to follow previous precedents, and not to deviate from 
established rules of decision. On the other hand, when the 
Legislature is called upon to decide whether the statutory law 
shall or shall not be amended, and when the proposed amendment 
has the backing of an influential member, or has the approval of 
a committee, the burden is thrown upon the objector to show 
cause why the amendment should not be adopted. Thus, the rule 
of stare decisis is changed into the rule of stare indecisis. 

Every year now bears its crop of amendments to our New 
York Code of Civil Procedure (our Code of practice), the object 
or effect of which it is safe to say, not a dozen members in each 
House understand. 
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A striking example of how a section of a Code can be amended 
without any sufficient reason for the amendment and without 
exciting the attention of the public or of the Bar is afforded by 
an instance which occurred recently. I venture to say that not 
one lawyer in a thousand in this State knows that in 1904 the 
Code of Civil Procedure was amended so as to change the require- 
ments with regard to the contents of a complaint in an action. 
Section 481 of the Code of Civil Procedure, as it stood prior to 
1904, and as I believe the corresponding section stood in the former 
Code of Procedure of this State, and as it had existed for more 
than a generation, provided that the complaint should contain: 

"2. A plain and concise statement of the facts constituting each 
cause of action without unnecessary repetition." 

In 1904 the Legislature, precisely why nobody seems to know, 
amended subdivision 2 of this section so as to read as follows: 

"2. A clear, precise and unequivocal statement of the facts con- 
stituting each cause of action." Laws of 1904, Chapter 500. 

Just what the legal effect of this amendment was no human being 
could tell, and only the Court of Appeals at the end of a litigation 
could settle. Why the provisions of the Code as to a complaint 
should be amended so as to strike out the clause "without unneces- 
sary repetition," or so as to change the word "concise" to "pre- 
cise," or so as to change the word "plain" to the phrase "clear, 
precise and unequivocal" is hard to understand. Some lawyers 
discovered, during the year 1904, that this amendment had been 
made, and by Chapter 431 of the Laws of 1905, Section 481 of 
the Code was put back into its former shape by restoring the 
phrase "a plain and concise statement of the facts constituting 
each cause of action without unnecessary repetition." This is cer- 
tainly a curiosity in legislation. Quaere, whether in the meantime 
"unnecessary repetition" in a complaint was allowable? 

When confined to practice or procedure, it is a matter of 
comparative indifference, but we may well pray to be spared from 
such tinkering with the substantive law by legislative bodies. The 
worst errors of so-called "judicial legislation" are as nothing 
compared with the errors that would result from such freak 
legislation as this. 

Coming to the a posteriori objection to "judge-made law," 
based upon the vast volume of decisions that have accumulated 
during the past century, and that are likely to still more rapidly 
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accumulate in the future, we must admit that this is indeed a 
formidable objection. Unfortunately, however, the suggested 
remedy of codification is a most illusory one. The adoption of a 
code covering the ground now covered by our "judge-made law" 
would not enable us to burn up or lock up our accumulated mass 
of reported common law cases and our common law text-books 
and begin de novo. As I have already pointed out, putting the 
law into Statutory form does not make it definite and certain, but 
on the contrary, adds a new element of uncertainty, calling for 
judicial construction and interpretation. As to each section of a 
Code, the question arises in limine, does it alter the common 
law rule, or does it merely declare it and re-enact it? Of course, 
in the vast majority of cases, if the Code is properly constructed, 
the common law rule would be declared and re-enacted; not 
altered. In those cases the courts would at once turn to the old 
common law reports, to interpret and to apply the rule thus de- 
clared and re-enacted. For after all as I have already pointed 
out, the vast bulk of litigation arises not from doubt as to the 
principles, but from doubt as to the application of well-settled 
principles to a particular state of facts, or from doubt as to 
whether one or another of two well-settled principles should 
govern, or from doubt whether some well known exception to the 
general rule should not be allowed to operate in order to meet 
a new and peculiar condition of circumstances. Just here, where 
the work of actual litigation commences a Code would fail us. 
It is impracticable without expanding the Code to an enormous 
and unwieldy bulk to give more than the general principles of 
law. The application of those principles, and the choice between 
one principle and another, as governing the particular case in 
hand, would still have to be wrought out by the courts, and the 
courts must go back to reported cases to guide them in this task, 
or be left to navigate an unknown sea without a chart to guide 
them. If, instead of declaring the common law rule, it is held 
by the courts that any particular section of the Code alters the 
common law, then the courts must build up upon the section, so 
altering the common law, a new body of jurisprudence explain- 
ing the alteration and applying the new law to cases as they arise, 
and in so doing the courts will still be obliged to have recourse 
to the common law cases to give canons for interpretation and to 
furnish analogies and to guide them in applying the new rules 
of law so as to make them, as far as possible, consistent with the 
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rest of the law which has not been altered. An examination of 
the practical workings of the Code system demonstrates that such 
is the result of Code making. 

Take, for instance, three cases selected at random from a 
recent volume of the California reports. In Peterson v. Gibbs* 
the question involved was as to the legal effect of a grant 
of timber on a tract of land, with an agreement to remove it 
within a stipulated time. The Court refers to two sections of 
the Civil Code as establishing the proposition that, at the time of 
the grant, the timber was a part of the realty, but cites the Am. 
& Eng. Encyclopedia of Law and cases from the New Hamp- 
shire and Maryland Reports as bearing on the question whether 
a failure to remove within the time stipulated, divested the title 
of the purchaser, and on the question whether the timber was in 
contemplation of law severed from the land and transformed 
into personal property, on neither of which questions did the 
Civil Code apparently throw any light. 

In the matter of Estate of Harrington,* on the question as to 
whether a judgment in certain homestead proceedings, in which 
the status of appellant as the widow of Harrington was directly 
involved and decided, was res adjudicata in proceedings for the 
distribution of the estate of Harrington, the Court cited numerous 
California cases and also cases from Georgia, Texas and Michigan. 

In Coonan v. Loewenthal, 9 as to the right of set-off in case 
of insolvency, the Court cites cases from Colorado, Michigan, 
Tennessee, Alabama, Pennsylvania, Texas, West Virginia and 
the U. S. Courts. No section of the Code is referred to on this 
important and frequently recurring question. 

Taking in like manner three cases from a recent volume of the 
Georgia Reports, we find Hodges v. Waters 7 discussing the appli- 
cation of the elementary rule that a tenant is estopped to deny 
his landlord's title, citing no section of the Civil Code as laying 
down this rule or as throwing light on its application to the facts 
of the case, but citing cases from California, Colorado, Illinois, 
Pennsylvania and the United States Supreme Court, as well as 
from the Georgia Reports. 

In Central of Georgia Ry. Co. v. Hall, 8 involving the question 
of the right of a common carrier to limit liability for negligence, 
two sections of the Civil Code are cited, neither of which in terms 

*(i90S) 147 Cal. 1. 5 (1905) 147 Cal. 118. 

* (1905) 147 Cal. 218. * (1905) 124 Ga. 229. 

* (1905) 124 Ga. 322. 
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covers the precise point as to limiting liability for negligence, 
and the Court proceeds to discuss the authorities on the general 
question, and also on the question of what constitutes an "act of 
God" so as to relieve the carrier from liability, and cites numer- 
ous text-books and cases from Georgia, Alabama, Term Reports, 
Law Reports, Queens Bench, Common Pleas, Pennsylvania, New 
York, Tennessee, South Carolina, Maryland, Iowa, New Hamp- 
shire, Vermont, the Federal Courts and Smith's Leading Cases. 

In Garmany v. Lawton? on the question of the power of an 
officer of a corporation to perform acts usually performed by the 
directors, where there has been acquiescence by directors and 
stockholders, no section of the Civil Code is referred to, but 
authorities are cited from Georgia, Massachusetts, Maine, New 
York, Arkansas, Colorado, Vermont, Wisconsin, Maryland, the 
Federal Reports, as well as numerous text-books. 

Three cases taken in like manner at random from a recent 
volume of the Louisiana Reports illustrate the same proposition, 
that the existence of a code does not obviate the necessity of refer- 
ring to and discussing authorities. Thus in Lends v. Vicksbury, 
Shreveport & Pacific R. R., 10 the question being as to what care is 
required from a railroad company in operating its cars within its 
own yard, and as to the failure of an employee to take proper pre- 
cautions being the proximate cause of the injury, the Court cites no 
section of the Civil Code as throwing light on the question, but 
refers to and distinguishes cases from Louisiana, Alabama, Mis- 
souri and Kentucky, and holds that such cases are not in point. 

Again, in Fuller v. Tremont Lumber Company, 11 another suit 
for damages for personal injury, and involving a question as to the 
duty of a master to furnish his employees a resasonably safe place 
in which to work, no section of the Civil Code is cited, but a case 
from the State of Washington is cited, and as to the negligence of 
a fellow servant, reference is made to the decisions cited in Eng- 
lish and American Encyclopedia of Law. 

In Richard v. Springfield Eire & Marine Insurance Company 12 
as to the power of an insurance agent to waive conditions in a fire 
insurance policy, no section of the Civil Code is cited but authorities 
are cited from Louisiana, Illinois, New York and Kansas, and May 
on Insurance, Wood on Insurance, and Ostrander on Fire Insur- 
ance. 

8 (1905) 124 Ga. 876. 10 (1905) 114 La. 161. 
11 (1905) 114 La. 266. " (1905) 114 La. 794. 
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These illustrations from the Code States of this country seem to 
effectually dispose of the argument that codification does away with 
the necessity of "judge-made law." It will be said, however, that 
whatever may be the result of code making in this country, experi- 
ence has demonstrated that codes of law can be made which are 
practicable and useful. The three great examples cited by the 
codifiers are the Roman, the Prussian and the French Codes, or 
the Codes known as those of Justinian, Frederick the Great and 
Napoleon. 

The so-called Code of Justinian, however, is, as has been fre- 
quently pointed out, in no proper sense a code at all. To call it so, 
and to cite it as an example in favor of what is now meant by codi- 
fication is simply juggling with words. The "Digest" or "Pandect" 
is a digest of the writings of the great juris-consults of Rome in 
their own words with their reasonings and illustrations, arranged, 
however, under systematic heads or titles. It is no more a Code 
than Abbott's New York Digest is a Code, nor as much, since it 
gives the original language of the authorities, and not merely their 
purport or salient point. The "Codex" is merely a compilation of 
the existing statutory law of the empire, arranged in systematic 
form. The "Institutes" is merely a text-book, containing a sum- 
mary of the law set forth in the "Digest" and "Codex." This is 
no more a Code in the modern sense of the word than is Black- 
stone's Commentaries. 

As to the Codes of France and Prussia, even Austin admits 
that they "have not accomplished the primary ends of a code in 
the modern sense of the term — that is, a complete body of law in- 
tended to supersede all the other law obtaining in the country" — 
and they have been "unsuccessful to a considerable extent." He 
proceeds to point out the principal defects of the French Code, 
"because its failure is the most remarkable," and calls attention 
to its "glaring deficiency" in the "total want of definitions of its 
technical terms, and explanations of the leading principles and dis- 
tinctions upon which it is founded." He further says that "in the 
details of the Code they (the compilers) display a monstrous ignor- 
ance of the principles and distinctions of the Roman law which 
they tacitly assumed." He proceeds to point out other defects in 
the Prussian and French codes, which I shall not stop to recapitu- 
late. 13 Whether these criticisms by Austin are just or unjust 
may be open to question, but when the champions of codification 

"Austin's Lectures on Jurisprudence, Vol. II, pp. 121 to 127. 
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point to these codes as conclusive arguments in their favor we have 
a right to summon a witness who certainly is not prejudiced 
against them, since he is himself an advocate of the desirability 
and expediency of codified law, and a severe critic of "judge- 
made law." 

Curiously enough, while Austin complains of the "glaring de- 
ficiency" of the French Code in the "want of definitions of its tech- 
nical terms," precisely the opposite complaint is made by the Su- 
preme Court of Louisiana of the Code of that State. In Egerton v. 
Third Municipality of New Orleans, 1 * it is said : 

"Definitions are at best, unsafe guides in the administration of 
justice and their frequent recurrence in the Louisiana Code is the 
greatest defect in that body of laws." 

This criticism by the Supreme Court is prefixed to the Civil 
Code of Louisiana in the edition of 1900, edited by Edwin T. 
Merrick. 

The advocates of codification may choose either horn of the 
dilemma thus presented. 

As bearing upon the question whether a code does away with 
the necessity of "judge-made law" it is to be noted that the deci- 
sions of the French Courts upon the meaning and application of 
their code run up into the thousands, and while these decisions 
are theoretically not as binding upon the Courts as are the decisions 
of judges under our common-law system of jurisprudence, no 
French lawyer could claim to be learned in the law and competent 
to properly advise his clients without a thorough knowledge, not 
only of the code, but of the leading decisions of the Courts con- 
struing and enforcing it. 

Another and very recent advocate of codification may be sum- 
moned as a witness on this subject, namely, Mr. Sheldon Amos. 
In his work entitled "An English Code," he says : 1B 

"It is well known, for instance, that the set of French Codes, 
which in time became the most comprehensive and self-dependent 
of all, have been completely overridden by the interpretations of 
successive and voluminous commentaries, as well as by the con- 
stantly accruing decisions of the Court of Cassation. In France, 
as was intimated before in treating of another subject, there can 
be no reliance, in any given case, as to whether a judge will defer 
to the authority of his predecessors, or will rather recognize the 
current weight attached to an eminent commentator, or will ex- 

"(1846) 1 La. Ann. 437. M p. 125. 
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temporize an entirely novel view of the law. The greatest possible 
uncertainty and vacillation that have ever been charged against 
English law are little more than insignificant aberrations when 
compared with what a French advocate has to prepare himself for 
when called upon to advise a client." 

Before leaving the subject of the desirability of codification 
it is proper to call attention to a further objection to codification 
in this country based upon our Federal system of government. 
Codification of the law will result in further differentiating the 
jurisprudence of the various States. Much inconvenience already 
exists by reason of the diverse systems of law existing in our 
several States. A merchant residing in New Jersey, having his 
manufactories in Massachusetts, and his salesroom in New York, 
is subject to the laws of three different commonwealths. When he 
sends out drummers to sell goods and make contracts throughout 
the United States, those contracts are governed by the laws of 
the various States in which they are made or in which they are 
to be performed. Yet, so long as the body of the jurisprudence of 
these States is "judge-made" or common law, there is a constant 
tendency to assimilation between the various States. The decisions 
of New York, or of Massachusetts, or of Illinois are cited as author- 
ities in the Courts of New Hampshire, or Ohio, or Missouri, and 
while not, of course, binding upon the Courts of those States, are 
usually followed unless plainly in conflict with their own previous 
adjudications. Where conflict exists there is a tendency to mini- 
mize, as far as possible, such conflict. Thus the law of the country 
remains very largely homogeneous while the independence of each 
State is preserved. 

Let the law of one of the States be codified, however, and the 
tendency at once turns in the opposite direction towards differentia- 
tion from the law of the other States. Our present laws of mar- 
riage and divorce, descent and distributions, furnish abundant evi- 
dence of this tendency of statutory law. "Confusion worse con- 
founded" is the only appropriate characterization of the condition 
of the divorce laws of this country ; so much so that many are cry- 
ing out, with sublime disregard of constitutional limitations, for 
Federal legislation on this subject to remedy the present chaotic 
condition of affairs. The same result will follow from codification 
of the laws of the several States. Even though the codes should 
be originally similar they would rapidly grow dissimilar by amend- 
ments and by varying interpretations. Then would come the cry 
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for Federal legislation to unify the law and for amendment to the 
National Constitution so as to authorize such legislation, and thus 
would be struck a fatal blow at that most vital principle of our 
Federal form of government, the autonomy of the States within 
the sphere of private and municipal law. 

The experience of the past century has demonstrated most 
remarkably the tendency towards assimilation between one juris- 
diction and another, resulting from our system of "judge-made 
law." As already pointed out at the outset of my remarks, an 
enormous body of law has been developed during this century to 
meet the altogether novel situations resulting from our developing 
civilization. The entire body of railroad law, and the greater por- 
tion of our corporation law as it exists to-day have been worked 
out by the Courts during the past century. The constant citation 
in arguments before the Courts of authorities from other States 
and from the Federal Courts and from the English Courts has 
tended to keep the decisions in harmony. 

It was with a view to aiding in the direction of harmonizing 
the law throughout the Union that the United States Supreme 
Court in the famous case of Swift v. Tyson, 19 refused to follow 
the decisions of the State Courts on questions of contract or gen- 
eral commercial law, but most emphatically asserted its right to 
decide for itself "upon general reasoning and legal analogies, what 
is the just rule furnished by the principles of commercial law to 
govern the case" and to determine such questions according to "the 
general principles and doctrines of commercial jurisprudence." Mr. 
Justice Story says : 

"The law respecting negotiable instruments may be truly de- 
clared in the language of Cicero, adopted by Lord Mansfield in 
Luke v. Lyde, 17 to be in a great measure, not the law of a single 
country alone, but of the commercial world. Non erit alia lex 
Romce, alia Athenis, aila nunc, alia posthac, sed et apud omnes 
gentes, et omni tempore, una eademque lex obtinebit." 

Accordingly the court refused to follow in a case arising in 
New York the well-settled rule, then prevailing in this State, to 
the effect that one who takes negotiable paper for an antecedent 
debt not a bona tide purchaser for value, and followed what it 
held to be the general doctrine prevailing in England and in this 
country to the contrary. 

It is indeed extremely questionable whether the Federal judici- 

" (1842) 16 Pet. 1. 17 (1759) 2 Burr. 883, 887. 
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ary was justified in disregarding the settled rules of the common 
law as administered by the State Courts even on questions of "gen- 
eral commercial law" since the decisions of the State Courts are 
quite as much the "law of the land" when judicially declared by 
the State tribunals as if enacted by the Legislature in Statutory 
form, in which case it is conceded that the Federal Courts must 
administer the law as thus enacted. The rule laid down in the 
case of Swift v. Tyson has, however, been followed by the United 
States Supreme Court in an unbroken line of decisions to the same 
effect and has been applied to a variety of cases involving con- 
structions of contracts or questions of general commercial law. 
The practical result in steadying the principles of the common law 
and in harmonizing the law as between the various States has been 
extremely beneficial. The State of New York, when it came to 
enact its Negotiable Instrument Law, adopted the doctrine of the 
United States Supreme Court to the effect that "an antecedent or 
pre-existing debt constitutes value" (Section 51). In the mean- 
time, the Federal doctrine on this subject has been followed by the 
courts of most of the other States. The tendency of the courts, 
State and Federal, to keep their decisions in harmony with each 
other has resulted in building up a system of jurisprudence which 
as a whole excites our wonder and admiration. 

The conception of that system of jurisprudence as a mere 
congeries of cases is an erroneous and wholly unphilosophical con- 
ception. When so regarded, it ceases to be, in any proper sense, a 
system at all. The common-law is not a collection of decisions to 
be memorized and blindly followed. It is not, in any true sense, a 
collection of decisions at all. It is not the cases of A against B, 
or C against D that are the "law of the land," but it is the princi- 
ples laid down in the cases of A against B, or C against D, that are 
the "law of the land." 

As is well and strikingly observed by Lord Mansfield in Rex v. 
Bembridge, 1 * 

"The law does not consist of particular cases, but of general 
principles which are illustrated and explained by these cases." 19 

We of this day and generation are not disposed to accede to the 
eulogy of the common-law as "the perfection of reason." We smile 
at this eulogy, conscious as we are of the manifest imperfections of 
the common law. Yet even Bentham, contemptuous and even 

" (1783) 3 Doug. 332. 

"Quoted by Stephen in his Introduction to his Digest of Evidence. 
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scornful as he is of what he characterizes as the "haphazard," 
"blundering," "ex post facto" mode of declaring law by the Judges 
in actual litigation, cannot refrain from eulogizing the actual re- 
sults of the common-law system. He says : "Traverse the whole 
continent of Europe, ransack all the libraries belonging to the juris- 
prudential systems of the several political states, add the contents 
all together, you would not be able to compose a collection of 
cases equal in variety, in amplitude, in clearness of statement in a 
word, all points taken together, in instructiveness, to that which 
may be seen to be afforded by the collection of English Reports of 
adjudged cases, in adding to them the abridgments and treatises, 
by which a sort of order, such as it is, has been given to their con- 
tents." 20 Thus said Bentham a century ago. He would still be 
obliged to say as much were he alive to-day. With all its defects 
and imperfections, the "judge-made law" of England and America 
is a marvelous product of the combined wisdom and sense of justice 
of men who have, on the whole, represented the best thought and 
the clearest reasoning and the truest righteousness of their respect- 
ive generations. 

In conclusion, a word or two of personal advice to you, who are 
about to graduate from this Institution. You have been studying 
by an examination of the cases themselves the system of law which 
has been evolved by judicial thought and learning from the princi- 
ples of the common law. While not shutting your eyes to imper- 
fections or inconsistencies in judicial reasoning or occasional mis- 
carriages of justice, you have learned nevertheless to recognize that, 
on the whole, the law has been developing in the direction of sound 
reason and good conscience and has been on the whole tending 
towards harmony and symmetry. You have failed to appreciate 
the true lesson of the past, if you have not learned to be distrustful 
of rash experiments in connection with the frame-work of our 
jurisprudence or our social organism. 

As our future lawyers and judges you are to be the chosen 
champions of vested rights and of the institutions handed down to 
us by our fathers. It is to the members of the Bar that the com- 
munity must look in the future, as they have looked in the past, 
for that safe, sane and wise conservatism, which does not allow 
itself to be stampeded by popular clamor into supporting radical 
and revolutionary and confiscatory measures, who recognize that 
it is easier to uproot a tree or destroy a building than it is to con- 

30 Works of Jeremy Bentham, Vol. IV, p. 461. 
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struct the building or to develop the tree from the seed; that the 
work of destruction is easier than the work of construction, that 
when men begin to chafe and to fret at constitutional limitations, 
or at the restraints of law and order, it behooves the Bar to raise 
the danger signal, and to warn their fellow citizens that they are 
risking future safety for present advantage or supposed advantage. 
The desire to accomplish results without regard to the means 
adopted to accomplish the results, is a tendency against which a 
well-regulated legal mind sets itself resolutely. It is better that a 
thing should be done rightly, than that it should be done quickly. 
It is better that a temporary evil should be suffered to go unre- 
dressed, rather than that we should imperil the safeguards of our 
free institutions, or should sow the seeds of future evils greater 
than those of which we now complain. 

wlluam b. hornblowrr. 
New York. 



